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Court of Appeals of the District of 


Columbia 


No. 4964. 

Central Trust Company, Administrator of the Estate of 
Azel Ford, Deceased, Appellant,j 


Commissioner of Internal Revenue. 


Docket No. 12505 

Central Trust Company, Adm. Estate of 
Ocklawaha, Florida, Petitioner, 


Azel Ford, 


Commissioner of Internal Revenue, Re$pondent. 
Appearances: 

For Taxpayer: Wm. Hammers, Esq. 

For Comm’r: L. S. Hight, Esq.; W. P. Cre\|e, Esq. 


Docket Entries. 


1926. 


Mar. 15. Petition received and filed. 

“ 16. Copy of petition served on Solicitor*! 

“ 16. Notification of receipt mailed taxpayer. 

May 10. Answer filed by Solicitor. 

4 4 12. Copy of answer served on taxpayer, j Assigned to 

Gen. Calendar. 

Aug. 9. Application for Order to take Deposition filed by 
taxpayer. 

“ 18. Objection to proposed date for taking depositions 

filed by Sol. ! 

“ 20. Order to "take depositions (1) Azel Ford, T. H. 

Banes, signed & filed. Both sidqs notified. 

1—4964a 
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Aug. 31. Order to take depositions amended. Depositions 

to be taken 10/16/26. 

“ 30. Motion to change date of taking depositions from 

9/3/26 to 10/16/26. 

Oct. 29. Depositions of Thos. H. Banes filed. Copy served. 

Nov. 1. Copy of depositions served on G. C. Taxpayer 
notified. 

Dec. 31. Motion for leave to withdraw exhibit filed by tax¬ 
payer. 

“ 31. Motion granted. Both sides notified. 

1927. 

Apr. 8. Suggestion of death of taxpayer and notice of 

substitution of Central Trust Company as ad¬ 
ministrators of the estate filed by taxpayer. 

“ 11. Granted. Both sides notified. 

Dec. 9. Hearing date set Feb. 13, 1928. 

1928. 

Feb. 9. Application for subpoena duces tecum filed by 
taxpayer. 

44 9. Subpoena issued. 

“ 11. Subpoena served. 

“ 13. Hearing had before Mr. Smith, continued Thurs¬ 

day Feb. 16 by consent. 

“ 13. Order of continuance to Feb. 16, ’28 entered. 

“ 16. Hearing had before Mr. Littleton. Continued to 

2/27/28 by agreement. 

“ 16. Order of continuance to 2/27/28 entered. 

“ 27. Hearing had before Mr. Phillips on Comm’r mo¬ 

tion to continue to March 13, ’28. Motion 
granted. 

“ 27. Order of continuance to March 13, ’28 entered. 

Mar. 13. Hearing had before Mr. Siefkin on the merits. 

Brief due 4/15/28. 

Apr. 3. Transcript of hearing filed. 3/13/28. 

“ 14. Motion for an extension to May 15, 1928 to file 

brief, filed by G. C. 

“ 16. Proposed findings and brief filed by taxpayer. 

“ 16. Motion 4/14/28 granted, entered. 

May 15. Motion for an extension to 6/14/28 to file brief, 
filed by G. C. 

May 16. Motion granted. 
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i 

2 Oct. 12. Order of redetermination entered. 

“ 11. Findings of Fact & Opinion rendered. Mr. 

Siefkin. Judgment will be entered for 
the Comm’r. j 

Oct. 30. Motion for review and rehearing filed by tax¬ 
payer. 

Nov. 2. Order denying motion for review and rehearing' 
entered. 

1929. | 

Mar. 18. Stipulation of venue filed. Ct. of Appeals of D. C. 
“ 18. Supersedeas bond for $36,190.56 approved & or¬ 

dered filed. 

Apr. 3. Petition for review by Ct. of Ap. of D. C. with as¬ 
signments of error filed by taxpayer. 

“ 3. Praecipe filed. 

“ 5. Proof of service of petition for review filed. 

“ 5. Proof of service of praecipe filed. 

May 14. Statement of evidence lodged by taxpayer. 

“ 14. Proof of service of statement and notice of hear¬ 

ing on May 27,1929 for approval of statement 
filed. | 

“ 27. Hearing had before Forest D. Siefkih, Div. 16, on 

approval of statement of evidence. Statement 
approved. 

“ 27. Agreed statement of evidence approved and or¬ 

dered filed. 

! 

Now, May 28,1929, the foregoing Docket Entries certified 
from the record as a true copv. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
[Seal, U. S. Board of Tax Appeals.] 

3 Filed Mar. 15, 1926. 

! 

United States Board of Tax Appeals. 

Docket No. 12505. 

Appeal of Azel Ford, Ocklawaha, Florida. 

Petition. 

The above named taxpayer hereby appeals irom the de¬ 
termination of the Commissioner of Internal Revenue set 
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forth in his deficiency letter IT:PA:2:60D—RO’L:202 
dated January 13th, 1926, and as the basis of his appeal 
sets forth the following-: 

(1) The deficiency letter (a copy of which is attached) 
was mailed to the taxpayer on January 13th, 1926. 

(2) The taxes in controversy are income taxes for the 
Calendar year 1920, and are more than, $10,000.00, to-wit, 
$18,095.28.* 

(3) The determination of tax contained in said defi¬ 
ciency is based upon the following- errors: That the Com¬ 
missioner has in error disallowed as a deduction from in¬ 
come for the year 1920, a loss sustained by him in that 
year amounting- to $67,626.24, which loss was deducted by 
the taxpayer from his income for the year 1920. 

The facts upon which the taxpayer relies as a basis for 
his appeal are as follows: 

4 That in the year 1920 a claim was made against 
the taxpayer in respect of a stock transaction for an 

amount of $67,626.24 and judgment was duly entered 
against him for this amount by a Court of competent 
record. The taxpayer, who has consistently kept his books 
and records on an accrual basis, duly entered this liability 
in his books as of the year 1920, although not actually paid 
in that year, and he deducted this amount from his gross 
income in his Income Tax Return for the vear 1920. 

The nature of the claim or its deductibilitv is not in dis- 

* 

pute, and has not been denied by the Commissioner, but the 
amount of the claim has been added to the taxpayer’s net 
income as shown by his Income Tax Return on the ground 
that the loss was not deductible in the year 1920, as it was 
not paid in that year. 

The taxpayer kept his books on an accrual basis as owing 
to the manifold and diverse nature of the various sources 
from which his income was derived, it was impossible for 
him to keep his books and records on any other basis. 

The taxpayer in his income tax returns for the year 1920 
and other years reported items of income, which 

5 were accrued and not paid, and he also took deduc¬ 
tions from income in his Income Tax Returns for 

these years in respect of accrued items of rent, interest 
and other lawful expense deductions. As has been stated 
the liability in respect of the judgment set forth above was 
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duly entered in the taxpayer’s books as and for the year 
1920 as the year in which the loss was sustained. The tax¬ 
payer, therefore, contends that the Commissioner is in 
error in disallowing the taxpayer’s claim for, the amount 
of the loss sustained by him as of the vear 1920, and that 
he is unlawfully assessed in a deficiency of tajx amounting 
to $18,095.28 as a result of such disallowance. | 

Wherefore the taxpayer respectfully pra^s that this 
Board may hear and determine his Appeal. 

P. ROBERT G. SJOSTROM, 
Counsel for the Taxpayer, Miami, Florida. 

6 State of Florida, 

County of Dade, ss: 

i 

Azel Ford, being duly sworn, says that he is the person 


lo verify the 
petition, or 


above named, and as such is duly authorized t 
foregoing petition; that he has read the said 
had the same read to him, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be i upon infor¬ 
mation and belief, and these facts he believes tcj be true. 
(Signed) AZEjL FORD. 

Sworn to before me this lltli day of March,11926. 

(Sgd.) GERTRUDE DEALY, 

[ seal. ] Notary Pub lie . 

My commission expires Jany. 31, 1930. 

7 Copy. ! 

Treasury Department, Washington^ 

Office of Commissioner of Internal Revpnue. 

January! 13, 1926. 

IT :PA :2 :60D. j 

RO’L :202. 

Mr. Azel Ford, 

Genesco, New York. 

Sir : i 

The determination of your income tax liability for the 
taxable year 1920, as set forth in office letter dated Novem- 
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ber 8, 1924, has been sustained by the Solicitor of Internal 
Revenue. The basis for the action taken is shown in the 
attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 da vs from the 
date of mailing* of this letter within which to file an appeal 
contesting in whole or in part the correctness of this deter¬ 
mination. Any such appeal must be addressed to the 
United States Board of Tax Appeals, Washington, D. C., 
and must be mailed in time to reach that Board within the 
60 day period. 

Where a taxpayer has been given an opportunity to 

appeal to the Board of Tax Appeals and has not done so 

within the 60 days prescribed and an assessment has been 

made, or where a taxpayer has appealed and an assessment 

in accordance with the final decision on such appeal has 

been made, no claim in abatement in respect of any part 

of the deficiencv will be entertained. 

•/ 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT:PA:2:60D: 
RO’L:202. In the event that you acquiesce in a part of 
the determination, the agreement should be executed with 
respect to the items agreed to. 

Respectfully, 

(Sgd.) D. H. BLAIR, 

Commissioner, 

By-, 

Assistant to the Commissioner . 


Form 882. 
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Copy. 

IT :PA :2:60D. RO’L:202. ! 


Statement . 


January 13, 1926. 


In re Mr. Azel Ford, Genesco, NewjYork. 

; 

i 

1920. 

i 

Deficiency in Tax, $18,095.28. | 

You are advised that the Solicitor of Internal Revenue, 
after careful consideration of the evidence $ubmitted, has 
sustained the action of the Unit with respect to the disal¬ 
lowance of the deduction of $67,626.24, claimed as a loss in 
your 1920 return of income. 

This assessment is in addition to all other outstanding 
and unpaid assessments appearing upon the Collector’s 
list. j 

Payment of the tax should not be made pntil a bill is 
received from the Collector of Internal Revenue for your 
district and remittance should then be made j to him. 

FWB-ban-3. ! 

j 

Now, May 28, 1929, the foregoing Petition certified from 
the record as a true copy. 


(Seal.) 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 


9 Filed May 10, 1926, United States Board of Tax 

Appeals. 

i 

United States Board of Tax Appeals. 

Docket No. 12505. 

Appeal of Azel Ford, Genesco, N. Y. (Ocklawafha, Florida). 

Answer. 

j 

The Commissioner of Internal Revenue, bylliis attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Reve- 


i 
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nue, for answer to the petition of the above-named tax¬ 
payer, admits and denies as follows: 

(1) Admits the allegations contained in Paragraph (1) 
of the petition. 

(2) Admits the allegations contained in Paragraph (2) 
of the petition. 

(3) Denies the allegations contained in Paragraph (3) 
of the petition. 

Denies each and every allegation of fact contained in the 
Paragraphs under the statement “The facts upon which 
the taxpayer relies; as a basis for his appeal are as fol¬ 
lows 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

PERCY S. CRE'WE, 

Special Attorney, Bureau of Internal Revenue. 

Now, May 28, 1929, the foregoing Answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

D. B. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

10 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 12505. 

Central Trust Company, Administrator of Estate of Azel 

Ford, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 11,1928. 

The amount found due by an auditor appointed by an 
-quity court held not deductible as a loss, in the year in 
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i 

which the report was made in the absence of evidence show¬ 
ing that the report was approved by the appointing Court 
or acquiesced in by the defendant, and where there is evi¬ 
dence tending to show that the liability was being contested 
and was compromised in a later year. 

William S. Hammers, Esq., for the petitioner. 

Leroy S. Hight, Esq., for the respondent, j 

This is a proceeding for the redetermination of a defi¬ 
ciency in income taxes for the calendar year 1920 in the 
amount of $18,095.28, and results from the disallowance of 
the deduction of $67,626.54 as a loss sustained in 1920. 

i 

i 

Findings of Fact . j 

i _ 

The Central, Trust Company of Charleston, West Vir¬ 
ginia, is a corporation duly organized and fisting under 
the laws of the State of West Virginia and is duly ap¬ 
pointed, qualified and acting administrator of the estate of 
Azel Ford, deceased. The petition in this proceeding was 
filed by Azel Ford, who died October 20, 1926. A motion 
to substitute the present petitioner was duly granted. 

On his income tax return for 1920 Azel Ford de¬ 
ll ducted as a loss sustained in 1920, the! sum of $67,- 
626.54, being the amount of his liability to one, L. 
D. George, as determined by the report of the jauditor made 
October 15, 1920, pursuant to the decree of the Supreme 
Court of the District of Columbia, dated and filed June 29, 
1917, in a suit entitled L. D. George v. Azel Ford, No. 28979, 
equity. The court adjudged the decree, in its decree of 
June 29, 1917, that the defendant, Ford, as the agent of the 
plaintiff, was accountable for the proceeds of certain shares 
of stock and interests in corporations. The action was 
based upon fraud and deceit on behalf of the defendant 
Ford. The auditor found and reported to fhe court on 
October 15, 1920, that the total amount of monev for which 
Ford was accountable to George was $67,626.54. In the 
year 1921, a supplemental account was rendered against 
Ford in an additional amount of $63,145.09. j In 1922 the 
judgments were satisfied by a compromise payment of $85,- 
000 plus $3,800 legal fees. 
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Azel Ford was engaged in a number of business enter¬ 
prises and had large investments therein, kept a book rec¬ 
ord of his various operations and transactions, and the 
method of accounting regularly employed by him in the 
keeping of his books and the basis upon which his income 
tax returns for the year 1920 and prior years were ren¬ 
dered was the Accrual method. In December, 1920, the 
decedent, Azel Ford, entered in his ledger as an accrued 
liability an item of $67,626.54 being the amount which the 
Supreme Court auditor, in his report of October 15, 1920, 
found owing bv Ford to L. D. George. 

12 The decedent, Azel Ford, deducted the said 
amount of $67,626.54 in his income tax return for the 
year 1920 as a loss sustained in that year. The respondent 
disallowed such deduction and determined the deficiency 
involved herein. 

Opinion. 

Siefkin: The sole question in this proceeding relates to 

the time that a deduction for a loss mav be taken when such 

%/ 

loss is in litigation. The decedent deducted the amount of 
$67,626.54 in 1920 because in that year he placed that sum 
on his books as a liabilitv, the amount having been deter- 
mined by the auditor appointed by the court. It is not 
shown, however, that he did not continue to contest the lia¬ 
bility or that the report of the auditor prior to approval 
or acceptance by the appointing court became binding upon 
him. On the contrary, it appears that the proceeding was 
kept open through 1921 (in which year an additional 
amount was found due from him) and into 1922, when the 
decedent compromised liabilities found by the auditor in 
the total amount of $120,771.63, by the payment of $85,000, 
and $3,800 legal fees. We conclude that the respondent 
properly denied the deduction for 1920. See Russel Wheel 
& Foundry Co., 3 B. T. A. 1168, 1170; Lane Construction 
Corporation, 4 B. T. A. 1133; Malleable Iron Range Co. v. 
United States,' — Ct. CL, —: Consolidated Tea Co., v. 
Bowers, 19 Fed. (2d) 382; Dodge v. L T nited States, — Ct. 
Cl. —. 

Judgment will be entered for the respondent. 


REV. 
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Now, May 28, 1929, tlie foregoing Findings of Fact & 
Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

13 United States Board of Tax Appeals, Washington. 

i 

i 

Docket No. 12505. 

i 

Central Trust Co., Admr. of the Estate of Azel Ford, 

Deed., Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Order of Redetermination. 

i 

Pursuant to the Board’s findings of fact and opinion, 
promulgated October 11, 1928, it is 
Ordered and decided: That, upon redetermination, there 
is deficiency for the calendar vear 1920 of $18,095.28. 
(Signed) FOREST D. SIEfKIN, 

Member United States Board of Tap Appeals. 

Entered Oct. 12, 1928. | 

Dated Washington, D. C.,-,-. 

Now, May 28, 1929, the foregoing Order of Redetermina¬ 
tion certified from the record as a true copy. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

14 Filed Mar. 18, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 12505. 

Central Trust Company, Administrator of tjhe Estate of 
Azel Ford, Deceased, Petitioner,! 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation . 

i 

It is hereby stipulated and agreed by and! between the 
respective parties hereto, acting by their respective coun- 
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sel, that the Court of Appeals of the District of Columbia 
may take jurisdiction of the petition for review in the 
above entitled cause and may review the decision of the 
Board of Tax Appeals entered therein. This Stipulation 
is made and entered into under and pursuant to subdivision 
(d) of Section 1002 of the Revenue Act of 1926. 

WM. S. HAMMERS, 
Attorney for Petitioner. 

C. M. CHAREST, 

General Counsel, Bureau of Internal 

Revenue, for the Respondent. 

Now, May 28, 1929 ,the foregoing* Stipulation of Venue 
certified from the record as a true copy. 

[Seal II. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

15 Filed Apr. 3, 1929, United States Board of Tax 

Appeals. 

Court of Appeals of the District of Columbia. 

No. —. 

Central Trust Company, Administrator of the estate of 
Azel Ford, Deceased, Petitioner, 

vs. 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of United States Board of 

Tax Appeals, Docket No. 12505. 

To the Honorable Judges of the Court of Appeals of the 
District, of Columbia: 

Your petitioner. Central Trust Company, Administrator 
of the Estate of Azel Ford, deceased, respectfully repre¬ 
sents that it is ! a corporation duly incorporated under the 
laws of the State of West Virginia, having its office at 
Charleston, West Virginia; that it was on the 4th day of 
November, 1926, duly appointed by the County Court of 
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Kanawha County, West Virginia, as Administrator of the 
Estate of Azel Ford, deceased, and, by leave:of the United 
States Board of Tax Appeals, granted April! 11, 1927, was 
duly substituted in place of Azel Ford as petitioner in the 
proceeding, the said Azel Ford having instituted the afore¬ 
said proceeding before the Board on March! 15, 1926, and 
having died October 20, 1926. 

In support of this its petition filed in pursuance of the 
provisions of Section 1001 of the Act of Congress, ap¬ 
proved February 26,1926, entitled the Revenue Act of 1926, 
for review of the decision of the United States 
16 Board of Tax Appeals promulgated October 11,1928, 
approving a deficiency in income tax and profits tax 
of petitioner’s intestate for the calendar year 1920, in the 
amount of $18,095.28, your petitioner respectfully shows 
to this honorable court, as follows: 

j 

i 

i 

I. | 

Statement of the Nature of the Controversy. 

1. The controversy relates to the income ajnd profits tax 

of petitioner’s intestate for the calendar year 1920, and the 
deductibility in that year of the sum of $67,^26.54 claimed 
as a loss. On his income tax return for 19^0, Azel Ford, 
petitioner’s intestate, deducted as a loss the sum of $67,- 
626.54, being the amount of his liability to one L. D. George, 
as determined by the report of the Auditor of the Supreme 
Court of the District of Columbia made October 15, 1920, 
pursuant to the decree of the Supreme Court of the Dis¬ 
trict of Columbia, dated and filed June 29, |1917, wherein 
the Court held that a contract of December 21, 1899 be¬ 
tween the parties was not a contract of purchase but con¬ 
stituted Ford the agent of the plaintiff George to sell and 
dispose of plaintiff’s shares of stock and interest to certain 
companies and required and directed the sdid Ford, peti¬ 
tioner’s intestate, to account to the plaintiff George for the 
cash value as of December 21, 1899, of plaintiff’s interest in 
the companies, together with the profits received by him. 
the defendant Ford, therefrom. j 

2. The amount stated in the report of the Court Auditor 
was entered on the books of petitioner’s intestate in 1920 
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as an accrued liability and taken as a deductible loss 
17 on his tax return for that year. The Respondent, 

Commissioner of Internal Revenue, refused to allow 
the claimed deduction on the ground that the books and 
accounts of said Ford were not kept on an accrual basis and 
hence the amount sought to be deducted in 1920 was not 
properly allowable as a deduction in that year since actual 
payment thereof was not made until thereafter. 

3. From the determination of the Commissioner of In¬ 
ternal Revenue asserting a deficiency in tax as the result of 
the disallowance of the claimed deduction, an appeal was 
seasonably taken to the United States Board of Tax Ap¬ 
peals which, after a hearing, found and decided that the 
method of accounting regularly employed by said Azel 
Ford in the keeping of his books and the basis upon which 
his income tax return for 1920 and prior years were ren¬ 
dered was the accrual method; that it was not shown, how¬ 
ever, that he did not continue to contest the liability or 
that the report of the Auditor prior to approval or accept¬ 
ance by the appointing court became binding upon him; 
that, on the contrary, it appeared that the proceeding was 
kept open through 1921 (in which an additional amount 
was found due from him) and into 1922, when the dece¬ 
dent compromised the liabilities found by the Auditor in 
the total amount of $120,771.63, by the payment of $85,000, 
and $3,800 legal fees. 


II. 

Designation of Court of Review. 

Your petitioner, being aggrieved by the decision of the 
Board promulgated October 11, 1928, and the order of re¬ 
determination entered October 12, 1928, in the proceeding 
before the Board designated as Docket No. 12505, 
18 .respectfully submits this its petition for a review 
thereof by the Court of Appeals of the District of 
Columbia, in accordance with the stipulation between the 
parties filed with the Board pursuant to the provisions of 
Section 1002(d) of the Revenue Act of 1926. 
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in. 

Assignment of Errors. 

Your petitioner believes and avers that errors were com¬ 
mitted by the Board, to its damage and prejudice, and as a 
basis for review sets forth the following: | 

1. The Board of Tax Appeals erred in holding as a mat¬ 
ter of law that the amount stated in the report of the 
Auditor made pursuant to the decree of the Court, and 
claimed as a deduction, was not a proper deduction in the 
year 1920. 

i 

2. The Board erred in holding as a matter of law that 
the absence of a showing by the petitioner tliat he did not 
continue to contest the liability or that the Ireport of the 
Auditor prior to approval or acceptance by the appoint¬ 
ing court became binding upon him, precluded the accrual, 
and deduction of the amount claimed, since, afe it found, the 
books and accounts of your petitioner’s intestate were 
kept on an accrual basis and his income tax! returns were 
made on that basis. 

3. The Board erred in holding and deciding in effect 
that it was incumbent upon petitioner to shojw that its in¬ 
testate, Ford, did not continue to contest his liability to 

George. 

^ i 

! 

19 4. The Board erred in holding and deciding that 

the evidence did not show that petitioner’s intestate, 
Ford, conceded in 1920 his liability to George for the 
amount found by the Auditor for the Supreme Court of the 
District of Columbia, or that said report prior to approval 
or acceptance by the appointing court became binding upon 
him. 

5. The Board erred in rendering decision for the re¬ 
spondent. 

6. The Board erred in entering judgment for a deficiency 
of $18,095.28 for the calendar year 1920 against petitioner. 

Wherefore, your petitioner prays that the decision and 
order of the Board of Tax Appeals entered herein against 
it be reviewed and reversed by this Honorable Court, and 
that the Clerk of the Board be directed to traiisfer and de- 


i 
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liver to the Clerk of this Court certified copies of all and 
every of the documents necessary and material to the pres¬ 
entation and consideration of the foregoing' petition for 
review and as required by the statutes and the rules of 
said Court made and provided. 

! CENTRAL TRUST COMPANY, 

Administrator of the Estate of 
Azel Ford, Deceased. 

Bv WM. S. HAMMERS, 

P. ROBT. G. SJOSTROM, 

Attorneys for Petitioner, 

■ 501 Union Trust Building, 

Washington, D. C. 


20 District of Columbia, ss: 

William S. Hammers, being first duly sworn deposes and 
says that he is one of the attornevs for the Central Trust 
Company, Administrator of the Estate of Azel Ford, de¬ 
ceased, the petitioner named in the foregoing petition for 
review and as such is duly authorized to verify said peti¬ 
tion for review; that he is familiar with the statements 
therein contained and that the same are true to the best 
of his knowledge and belief. 

WILLIAM S. HAMMERS. 

Subscribed and sworn to before me this 28th day of Feb¬ 
ruary, 1929. 

[seal.] ! ROGER L. BALDWIN, 

Notary Public, District of Columbia. 

My commission expires Feb. 24, 1931. 

Now, May 28, 1929, the foregoing Petition for Review 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

I B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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21 Filed May 27, 1929 
United States Board of Tax Appeals. 

i 

i 

Docket No. 12505. 

Central Trust Company, Administrator of |the Estate of 
Azel Ford, Deceased, Petitioner 1 ^ 

vs. 

| 

Commissioner of Internal Revenue, Respondent. 

I 

Statement of Evidence 

\ 

This proceeding- came on for hearing before the United 
States Board of Tax Appeals (Honorable Forest D. Seifkin, 
sitting as a division of the Board) at Washington, D. C. on 
March 13, 1928, Wm. S. Hammers, Esq., representing the 
Petitioner, and Leroy L. Hight, Esq., representing the re¬ 
spondent ; 

Thereupon to maintain the issues on behajf of the Peti¬ 
tioner, the deposition of Thomas H. Banes, of Fort Pierce, 
Florida, was published and introduced into: evidence, to¬ 
gether with three certain exhibits identified by said witness 
and made a part of his testimony, to-wit: 

Exhibit No. 1—Mr. Ford’s personal Ledger 

Exhibit No. 2—Copy of decree filed June 2f), 1917, in the 
case of L. D. George v. Azel Ford, No. 28,979j, in Equity in 
the Supreme Court of the District of Columbia, duly certi¬ 
fied by the Chief Justice and the Clerk of said Court. 

Exhibit No. 3—Copy of the report of the Auditor of the 
Supreme Court, District of Columbia,; filed October 

22 15, 1920 in said case, duly certified by the Chief Jus¬ 
tice and the Clerk of said Court. 

And further to maintain the issues on behalf of Peti¬ 
tioner, there was introduced into evidence the original In¬ 
come tax returns filed with the Bureau of Internal Revenue 
by Petitioner’s intestate Azel Ford for the yehrs 1918,1919 
and 1920 which were received and marked Petitioner’s 
Exhibits Nos. 1, 2, and 3. j 

The witness, Thomas H. Baines, in his deposition, testi¬ 
fied in substance as follows: 

That he was Secretary to Mr. Ford from hbout 1916 to 
1924 and in that capacity kept Ford’s accounts and looked 
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after his different operations; he furnished the figures from 
his books for the preparation of the income tax return 
of Mr. Ford for 1920 and had done so for previous years; 
in making such returns he consulted with Mr. Ford; he 
produced Mr. Ford’s personal ledger which was made Ex¬ 
hibit No. 1; and testified that the books were kept on an 
accrual basis; every account that could be kept on an ac¬ 
crual basis was so kept, and that the books were closed 
around December 31 of each year; 

That the return for 1920 was prepared on an accrual 
basis and the returns for previous years had been so pre¬ 
pared ; 

That in the ledger, there is a record of a certain judg¬ 
ment rendered against Mr. Ford in a suit against him 
brought by L. D. George in the Supreme Court of the Dis¬ 
trict of Columbia, the amount of the judgment being $67,- 
626.54, and that the amount was set up in the ledger as a 
liability in 1920; 

Witness produced and put in evidence as Exhibit 
23 No. 2, certified copy of decree in the case of George 
v. Ford, to-wit: 

Decree. 

Filed June 29, 1917. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 28,979. 

L. D. George 
vs. 

Azel Ford. 

This cause came on to be heard upon the pleadings and 
testimony, and was argued by counsel for the respective 
parties, and submitted to the Court, and thereupon, after 
due consideration thereof, It is this 29th day of June, A. D., 
1917, adjudged, ordered and decreed as follows, namely: 

First. That the contract of December 21, 1899, between 
the plaintiff and the defendant, in the original and amended 
bills more fully identified, constituted the defendant the 
agent of the plaintiff, to sell and dispose of the plaintiff’s 
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shares of stock, and interest in the Beaty Lumber Company 
and in the Glade Creek and Raleigh Railroad Company, a 
corporation owned by the said Beaty Lumber Company. 

Second. That at the time of the making of said contract 
the quantum of the interest of the plaintiff in the said 
Beaty Lumber Company was a one-sixth iriterest and that 
of the defendant was a five-sixths interest. I 

Third. That the defendant be, and he is hereby required 
and directed to account to the plaintiff for| the cash value 
as of December 21,1899, of the plaintiff’s oiie-sixth interest 
in the said Beat} r Lumber Company together with the prof¬ 
its, if any, received by him, the defendant, therefrom; and 
it is hereby further adjudged, ordered arid decreed that 
this cause be, and it is hereby referred to ;the Auditor of 
this court to state and report to the court iupon the testi¬ 
mony already taken in this cause and such further testi¬ 
mony as may be adduced before him, an account between 
the parties based upon the aforegoing rulings of the court, 
and in accordance therewith, and the Auditqr is further in¬ 
structed to ascertain and report upon the following: 

(a) The actual cash value as of December 21, 1899, of 
the assets of the Beaty Lumber Company gnd the amount 
of its debts and liabilities as of the s^me date. 

24 {b) The actual cash value as of December 21,1899, 

of the assets of the Glade Creek and Raleigh Rail¬ 
road Company, and the amount of its debt^ and liabilities 
as of the same date. 

(c) The actual cash value of the defendant’s sawmill 
and lumber at Piney, as of December 21,1899, together with 
the equipment thereof and the appurtenances thereto be¬ 
longing. 

( d) The amount of the debts, if any, of the said Beaty 
Lumber Company and of the said Glade Creek and Raleigh 
Railroad Company, which they or either of them owed to 
the defendant, and what disposition or settlement, if any, 
has been made of them, and what credit of allowance, if 
any, should be made by reason thereof, in fhvor of the de¬ 
fendant, in the accounting herebv directed 1 6 be had. 

(e) The amount of the earnings and profits of the 
Raleigh Lumber Company from the date of its organization 
to the date of the sale of its stock and assets to the W. 
M. Ritter Lumber Company; the proportion which its earn¬ 
ings and profits derived from its ownership; of the former 
property and assets of the Beaty Lumber Company bore 


20 central TRUST CO., ADMR., vs. com. int. rev. 

to its earnings and profits derived from its ownership of 
other property and assets; the pro rata distribution of such 
part of the purchase price of said stock and assets as has 
been actuallv distributed among the stockholders of the 
Raleigh Lumber Company and the value of such part of 
the assets of the Raleigh Lumber Company as remains un¬ 
distributed and the pro rata share thereof of each stock¬ 
holder of the Raleigh Lumber Company. 

(/) Whether the plaintiff was indebted to the Beaty 
Lumber Company as of December 21, 1899, and if so, in 
what amount and what disposition has been made of the 
same; and if the Auditor shall find that such indebtedness 
existed and has not been paid by the plaintiff, he shall 
consider and report whether the defendant should have 
credit, and if so, what credit or allowance in the accounting 
because of such fact. 

( g ) He shall consider, determine and report the facts 
and circumstances relating to the issue to the defendant of 
4995 shares of the capital stock of the Raleigh Lumber Com¬ 
pany, and what, if any, part the cancellation and sur¬ 
render by the defendant of the stumpage contract dated 
April 21, 1896, and the new contract obtained by the 
Raleigh Lumber Company in lieu thereof, had to do with 
the organization of the said Raleigh Lumber Company and 
the issue of its capital stock to the defendant as aforesaid, 
and wdiat credit, if any, should be allowed to the defend¬ 
ant for the value of the old stumpage contract so surren¬ 
dered and cancelled. 

25 ( h ) He shall consider and report any interest that 

in his opinion should be allowed to either of the 
parties litigant upon any sum or sums of money paid or to 
be paid by either party to the other. 

(i) In such accounting he shall allow to the defendant 
credit for cash paid by him to the plaintiff including cash 
paid on account of any promissory note or notes given 
and paid by the defendant, and for the value of the stock of 
the Raleigh Lumber Company delivered by the defendant 
to the plaintiff, pursuant to the contract of December 21, 
1899, and such amount as the plaintiff may have received 
and will receive from the retained assets of the Raleigh 
Lumber Company in the hands of the trustee, Smith, to- 
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gether with such other credits, if any, as the defendant 
may be entitled to. 

By the Court: 

F. L. SIDDONS, 

Justice. 

Before and at the time of the signing of the foregoing 
decree the defendant in open court objected: and excepted 
to the ruling and finding of the court that the contract of 
December 21, 1899, constituted the defendant the agent of 
the plaintiff as recited in said decree; also;to the ruling 
and finding of the court requiring the defendant to account 
to the plaintiff as required by the third paragraph of said 
decree; and also to so much of said decree as referred the 
cause to the Auditor, and to the omission m said decree 
to require the Auditor to consider, ascertain and report the 
value of the new stumpage contract referred to in para¬ 
graph (g) of said decree. 

June 29, 1917. 

F. L. SIDDONS, 

| Justice.” 

Witness also produced and put in evidence, as Exhibit 
No. 3, a certified copy of the report of the Auditor of the 
Supreme Court, District of Columbia, renderejd pursuant to 
the aforesaid decree, and filed October 15, 19£0 in the said 
case in said Court and testified that on page 23 thereof Mr. 
Ford is found to be accountable to Mr. George for the sum 
of $58,944.19 and on the following page the sum of 
26 $8,682.35, a total of $67,626.54; that portion of the 

report being herein reproduced as follows: 

1 ‘Filed Oct. 15, 1920. Morgan H. Beacbj, Clerk. 

In the Supreme Court of the District of Columbia 

Equity. No. 28979. 

Lewis Dudley George 

v. | 

Azel Ford. 

i 

Report of the Auditor. 

# * * * * # * 

19. Report is made serially under the lettered sub-di¬ 
visions of paragraph 3 of the order of reference, as fol¬ 
lows : 

# # # # * # • 


i 

i 


22 CENTRAL TRUST CO., ADMR., VS. COM. INT. REV. 

(h) The interest on money that, in the opinion of the 
Auditor, should be allowed to and charged against the 
parties to this cause is shown in Schedule A. It is felt 
that on the amounts of money to which Mr. George was 
entitled out of the eight distributions made bv George H. 
Smith, trustee, but which Mr. Ford received, during the 
period from December 31, 1906, to December 31, 1909, in¬ 
terest at six per cent should be charged against Mr. Ford 
from the date he received the respective amounts to De¬ 
cember 31, 1909; and that interest at six per cent should be 
charged against Mr. George on the amounts lie received 
from Mr. Ford on December 21, 1899; January 13, 1900; 
and May 1, 1900, the last named date being the date for 
payment of the note given by Mr. Ford, and that such in¬ 
terest should be computed to December 31, 1909, at which 
time a balance should be struck between the parties, and on 
the balance, which is found to be the balance due from Mr. 
Ford to Mr. George on December 31, 1909, arising out of 
said eight distributions, interest should be computed at six 
per cent, per annum to the date of payment, such interest, 
however, is shown in Schedule A as being computed only 
to September 30, 1920. At the foot of Schedule A, it is 
shown that the balance found to be due from Mr. Ford to 
Mr. George on December 31, 1909, on account of the eight 
distributions made by George H. Smith, trustee, was $33,- 
140.50 and that interset thereon to September 30, 1920, was 
$21,375.62, and to the aggregate of said principal and in¬ 
terest is added the sum of $4,428.07, being the amount found 
to be due from said Ford to said George on account of bond 
interest per Schedule I, giving the sum of $58,944.19 which 
is the amount found to be due from said Ford to said 
George. In Schedule H, Column F, under the head- 
27 ing “ Bonds of Raleigh and Southwestern Railway 
Co.,” there is shown the amount, namely, $8,682.35, 
principal amount, that Mr. Ford is found to be account¬ 
able to Mr. George in respect of the bonds of said com¬ 
pany. ’ 9 

He further testified that Mr. Ford was, at that time, due 
to pay the amount of the judgment and that he did pay it, 
and an additional judgment in the sum of $63,145.09 sub¬ 
sequently rendered against him in the same cause, in 1922 
by compromise of $85,000 plus legal fees of $3,800.00. 
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On cross-examination, witness testified thjat at the time 
judgment was rendered in 1920, he did not know of his 
own knowledge whether the amount of $67,626.54 was final; 
that the amount was given to him in 1920 by Mr. Ford. 

On re-direct examination witness testified that he was 
not familiar with the issues involved in the isuit of George 
against Ford; but knew that Mr. Ford had been fighting 
the case for five or six years previous to when judgment 
was rendered; that Mr. Ford had talked to him about the 
case; and further testified literally as follows: 

“Q. What were Mr. Ford’s feelings abbut that suit? 
A. He felt that he should never have paid any of it. 

Q. When the judgment was finally rendered, did he feel 
that he had done everything possible? A. [Yes. He had 
the best Attorneys, fought it for years and worked hard 
on it. 

Q. Did he, therefore, at the end of the suit, when it was 
decided against him, suppose that it could be changed? 

A. I wouldn’t think so. 

Q. Did he then regard the amount of it as a fixed lia¬ 
bility? A. He did. ! 

Q. Did he intimate that it could be appealed from? A. 
No, he never did.” j 


28 Be it remembered that the foregoing constitutes 
the substance of all the evidence given on the hear¬ 
ing of said proceeding which is essential tq the decision 
of the matters presented by the petition for review, and the 
petitioner requesting that a part of the testjimony of the 
witness Thomas H. Banes and the exhibits be reproduced 
in exact wording, it is herebv directed that | the same be 
done; and in order that the foregoing statement of evi¬ 
dence may be preserved and made of record; the same is 
duly settled, approved, and signed and ordered to be made 
of record in the above entitled cause this 27th day of May, 
1929. I 


(Sgd.) FOREST D. SIEFKIN, 

Member United States Board of Tax Appeals. 

Approved: 

WM. S. HAMMERS, 

P. ROBT. G. SJOSTROM, j 

Attorneys for Petitioner. 

(Sgd.) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, At¬ 
torney for Respondent . j 
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Now, May 28, 1929, the foregoing Statement of Evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

29 Filed Apr. 3, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 12505 


Central Trust Company, Administrator of the Estate of 

Azel Ford, Deceased, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Transcript of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within 60 days from the date 
of the filing of the petition for review in the above entitled 
case, transmit to the Clerk of the Court of Appeals of the 
District of Columbia, certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board, 
and its Order of Redetermination. 

4. Petition for Review. 

5. Statement of evidence settled or agreed upon. 

6. Stipulation that the Court of Appeals of the District 
of Columbia may take jurisdiction of petition for review. 

7. This Praecipe. 

The foregoing to be prepared, certified, and transmitted 
as required by law under the rules of the Court of Ap¬ 
peals of the District of Columbia. 

WM. S. HAMMERS, 
i P. ROB’T. G. SJOSTROM, 

Attorneys for Petitioner. 
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Now, May 28, 1929, the foregoing Praecipe certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. j No. 4964. 
Central Trust Company, administrator of the estate of 
Azel Ford, deceased, appellant, vs. Commissioner of In¬ 
ternal Revenue. Court of Appeals, District of Columbia. 
Filed May 31, 1929. Henry W. Hodges, Clerk, j 
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IN THE 


Court of Appeals, BiStrict of Columbia 

October Term, 1929, No. 4964. 


Central Trust Company, 

Administrator of the Estate of Azel Ford, Deceased, 

Appellant , 

vs. 

Commissioner of Internal Revenue. 


Appeal From the United States Board of 

Tax Appeals. 


BRIEF FOR APPELLANT. 


October 21, 1929. 


Wm. S. Hammers, 
Attorney for Appellant. 


Press of Byron S. Adams, Washington, D. 0. 


















IN THE 


i 

Court of appeals, Btstrict of Columbia 

i 

i 

October Term, 1929, No. 4964. j 


Central Trust Company, 

Administrator of the Estate of Azel Ford, Deceased, 

Appellant. 

vs. | 

Commissioner of Internal Revenue. 

i 


Appeal From the United States Board of 

Tax Appeals. 


BRIEF FOR APPELLANT 

I. 

NATURE OF PROCEEDING 

The appellant, the Central Trust Company, of 
Charleston, West Virginia, as Administrator of the 
Estate of Azel Ford, deceased, seeks to have! reviewed 
by this Court the findings of fact and decision of the 
United States Board of Tax Appeals (R. 8-11), and to 
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have reversed the order of redetermination (R. 11), 
holding petitioner liable for a deficiency of $18,095.28 
in income and profits tax of decedent Ford for the cal¬ 
endar vear 1920. 

The case is brought to this Court by a petition for 
review filed on the 3rd day of April, 1929 (R. 12 and 
13), pursuant to the provisions of the Revenue Act of 
1926, c. 27, Sections 1001, 1002, 1003, 44 Stat. 9, 109, 
110 . 

II. 

STATEMENT OF THE CASE 


1. On his income tax return for the calendar year 
1920, Azel Ford, petitioner’s intestate, deducted as a 
loss the sum of $67,626.54 being the amount of his lia- 
bilitv to one L. D. George, as determined bv the Audi- 
tor for the Supreme Court of the District of Columbia 
in his report made October 15, 1920 (R. 21 and 22), 
pursuant to the decree of the Supreme Court of the 
District of Columbia, dated and filed June 29, 1917 
(R. 18-21) wherein the Court held that a contract of 
December 21, 1899, between the parties was not a con¬ 
tract of purchase but constituted Ford the agent of 
the plaintiff George to sell and dispose of plaintiff’s 
shares of stock and interest in certain companies and 
required and directed the said Ford, petitioner’s intes¬ 
tate, to account to the plaintiff George for the cash 
value as of December 21, 1899, of plaintiff’s interest in 
the companies, together with the profits received by 
him, the defendant Ford, therefrom. 

2. The amount stated in the report of the Court 


Auditor was entered on the books of petitioner’s intes¬ 


tate in 1920 as an 


accrued liability and taken as a 


deductible loss on his tax return for that vear. 
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3. The respondent, Commissioner of Internal Rev¬ 
enue, refused to allow the claimed deduction on the 
ground that the books and accounts of said Ford were 
not kept on the accrual basis and hence the amount 
sought to be deducted in 1920 was not properly allow¬ 
able as a deduction in that year since actualj payment 
thereof had not been made. 

4. As a result of the action of the Commissioner in 

refusing to allow the claimed deduction there was 
asserted against the said Azel Ford, petitioner’s intes¬ 
tate, a deficiency in tax for 1920 of $18,095.28, notice 
of which was issued January 13, 1926, pursuant to the 
provisions of Section 274 of the Revenue Act of 1924 
(R. 5-7). j 

5. From the determination of the Commissioner an 

appeal was taken to the II. S. Board of Tak Appeals 
by Azel Ford, petitioner’s intestate, by a petition filed 
March 15, 1926 (R. 3-5). ! 

6. Azel Ford died on October 20, 1926; the Central 
Trust Company, of Charleston, West Virginia, the ap¬ 
pellant herein, a corporation organized and existing 
under the laws of the State of West Virginia, was, on 
November 4, 1926, duly appointed by the Couhty Court 
of Kanawha County, West Virginia, Administrator of 
the Estate; and by motion granted by the Board on 
April 11, 1927, was substituted as the Petitioner in the 
proceeding. 

7. The Board of Tax Appeals, after hearing the pro¬ 
ceeding, promulgated on October 11, 1928, its findings 
of fact and opinion (R. 8-10), and entered its order of 
redetermination in favor of Respondent, Commissioner 
of Internal Revenue, on October 12, 1928 (Rj 11). 

8. The Board found and decided, as contended by 
petitioner, that the method of accounting regularly 


i 


i 


3 


3. The respondent, Commissioner of Internal Rev¬ 
enue, refused to allow the claimed deduction on the 
ground that the books and accounts of said Ford were 
not kept on the accrual basis and hence the amount 
sought to be deducted in 1920 was not properly allow¬ 
able as a deduction in that year since actual payment 
thereof had not been made. 

4. As a result of the action of the Commissioner in 
refusing* to allow the claimed deduction there was 
asserted against the said Azel Ford, petitioner’s intes¬ 
tate, a deficiency in tax for 1920 of $18,095.28, notice 
of which was issued January 13, 1926, pursuant to the 
provisions of Section 274 of the Revenue Act of 1924 
(R. 5-7). 

5. From the determination of the Commissioner an 


appeal was taken to the U. S. Board of Tax Appeals 
by Azel Ford, petitioner’s intestate, by a petition filed 
March 15, 1926 (R. 3-5). 

6. Azel Ford died on October 20, 1926; the Central 
Trust Company, of Charleston, West Virginia, the ap¬ 
pellant herein, a corporation organized and existing 
under the laws of the State of West Virginia, was, on 
November 4,1926, duly appointed by the County Court 
of Kanawha County, West Virginia, Administrator of 
the Estate; and by motion granted by the Board on 
April 11, 1927, was substituted as the Petitioner in the 
proceeding. 

7. The Board of Tax Appeals, after hearing the pro¬ 
ceeding, promulgated on October 11, 1928, its findings 
of fact and opinion (R. 8-10), and entered its order of 
redetermination in favor of Respondent, Commissioner 
of Internal Revenue, on October 12, 1928 (R. 11). 

8. The Board found and decided, as contended by 
petitioner, that the method of accounting regularly 
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by the appointing court became binding i^pon him, 
precluded the accrual and deduction of the amount 
claimed, since, as it found, the books and accounts of 
your petitioner’s intestate were kept on an accrual 
basis and his income tax returns w’ere made on that 
basis. 

3. The Board erred in holding and deciding in effect 
that it was incumbent upon petitioner to show that its 
intestate, Ford, did not continue to contest his liability 
to George. 

4. The Board erred in holding and deciding that 
the evidence did not show’ that petitioner’s intestate, 
Ford, conceded in 1920 his liability to George for the 
amount found by the Auditor for the Supreine Court 
of the District of Columbia, or that said report prior 
to approval or acceptance by the appointing court be¬ 
came binding upon him. 

5. The Board erred in rendering decision for the 
respondent. 

6. The Board erred in entering judgment for a de¬ 
ficiency of $18,095.28 for the calendar year 192b against 
petitioner. 

IV. 

STATUTES AND REGULATIONS INVOLVED 

The following provisions of law’ and articles of the 
income tax regulations are pertinent to a consideration 
of this appeal: 

Revenue Act of 1918 (40 Stat. 1057)— 


Sec. 212 (a). That in the case of an individual 
the term “net income” means the gross income as 
defined in section 213, less the deduction^ allowed 
bv section 214. 

(b). The net income shall be computed hpon the 
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basis of the taxpayer’s annual accounting period 
(fiscal year or calendar year, as the case may be) 
in accordance with the method of accounting reg¬ 
ularly employed in keeping the books of such tax¬ 
payer;: * * * (40 Stat. 1064, 1065). 

Section 213 may be disregarded. 

Sec. 214 (a). That in computing net income 
there shall be allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 

year in carrying on any trade or business, 

# # # 

##***#*>* 

(4) Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise, if incurred in trade or business: 

(5) Losses sustained during the taxable 

year and not compensated for by insurance or 
otherwise, if incurred in any transaction en- 
tered into for profit, though not connected 
with the trade or business; * * * (40 Stat. 

1066, 1067). 

Sec. 200. That when used in this title— 

#*#*#### 

The term 4 ‘paid”, for the purposes of the deduc¬ 
tions and credits under this title, means “paid or 
accrued” or “paid or incurred”, and the terms 
“paid or incurred” and “paid or accrued” shall 
be construed according to the method of account¬ 
ing upon the basis of which the net income is com¬ 
puted under section 212. (40 Stat. 1059) 

Sec. 1309. That the Commissioner, with the ap¬ 
proval: of the Secretary, is hereby authorized to 
make all needful rules and regulations for the en¬ 
forcement of the provisions of this Act. (40 Stat. 
1143) 
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Regulations 45, 1920 edition— 

Article 23. Bases of Computation.—Approved 
standard methods of accounting will ordinarily 
be regarded as clearly reflecting income] * * * 

See section 200 of the statute for definition of 
‘ 4 paid”, 4 ‘paid or accrued,” and “p$id or in¬ 
curred”. All items of gross income shall be in¬ 
cluded in the gross income for the taxable year 
in which they are received by the taxpayer, and 
deductions taken accordingly, unless! in order 
clearly to reflect income such amounts'are to be 
properly accounted for as of a different period. 
* * * (Reg. 45, p. 26) ! 

Article 24. Methods of accounting.—It is recog¬ 
nized that no uniform method of accounting can 
be prescribed for all taxpayers, and thb law con¬ 
templates that each taxpayer shall adopt such 
forms and systems of accounting as hre in his 
judgment best suited to his purpose. (Reg. 45, p. 
28)" 

Article 111. When charges deductible.—Each 
year’s return, so far as practicable, both as to 
gross income and deductions therefrom,! should be 
complete in itself, and taxpayers are expected to 
make every reasonable effort to ascertain the facts 
necessarv to make a correct return. *j * * A 

person making returns on an accrual basis has the 
right to deduct all authorized allowance^, whether 
paid in cash or set up as a liability. * j* * Any 
amount paid pursuant to a judgment or| otherwise 
on account of damages for personal injuries, pat¬ 
ent infringement or otherwise, is deductible from 
gross income when the claim is put ini judgment 
or paid. * * * (Reg. 45, p. 60) 


i 

i 


i 

i 
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V. 

QUESTIONS PRESENTED 

1. Was the appellant’s decedent, Azel Ford, whom 
the Board of Tax Appeals found kept his books and 
made his income tax returns on the accrual basis, en¬ 
titled, under the provisions of the Revenue Act of 
1918, to enter on his books as an accrued liability and 
deduct from his taxable income for the calendar year 
1920 a loss, the amount of which was determined by 
the Auditor of the Supreme Court of the District of 
Columbia and stated in a report made and filed October 
15, 1920, pursuant to a judgment and decree of the 
Supreme Court of the District of Columbia, dated and 
filed June 29, 1917, in a suit entitled L. D. George v. 
Azel Ford, No. 28979, in equity? 

2. Was it necessary that the Auditor’s report stat¬ 
ing the amount of the liability of decedent, and made 
pursuant to a decree of the Court determining the 
rights of the respective parties litigant, be approved or 
accepted by said court before the amount of said lia¬ 
bility could under the Revenue Act of 1918, be entered 
on his books and deducted as a loss bv the decedent? 

3. Was the conclusion (finding) of the Board of Tax 
Appeals that it was not shown that he, the decedent 
Ford, did not continue to contest the liability or that 
the report of the auditor prior to approval or accept¬ 
ance by the appointing court became binding upon 
him, supported by the record, or contrary to the evi¬ 
dence? 
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VI. 


ARGUMENT | 

The petitioner finds fault with the decision of the 
Board of Tax Appeals in that its denial of! relief is 
based on a matter concerning which there had been no 
dispute and its conclusion is contrary to law] and the 
evidence. 

It will be noted that the petitioner stated (R. 4) in 
the appeal that the nature of the claim or its! deducti¬ 
bility is not denied by the Commissioner, but! that the 
amount of the claim has been added to the taxpayer’s 
net income as shown by his income tax return on the 

m/ 

i 

ground that the loss was not deductible in jthe year 

1920, as it was not paid in that year. 

The main issue, therefore, was as to whether or not 

the taxpayer’s books were kept, and his tak returns 

made on the accrual basis, thus entitling him to accrue 

the liability on his books and deduct the loss in 1920 
% 

when the amount thereof was determined, or in a sub¬ 
sequent year when the amount was actually paid. 

The Board’s findings, and its determination, based 
on the evidence before it, that the method of iaccount- 
ing regularly employed by the taxpayer in thej keeping 
of his books, was the accrual method, that his tax re¬ 
turns were made on that basis, and that the item in 
question was duly accrued on the books and taken as 
a deduction on the return, was sufficient to dispose of 
the proceeding favorable to the petitioner (R. 9 
and 10). | 

The Board, however, in its opinion, states! (R. 10) 
that the sole question in this proceeding relates to 

the time that a deduction for a loss mav be taken when 

* 

such loss is in litigation. 


i 

i 
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Since, therefore, the Board has seen fit to digress 
from the disputed issues to raise one of its own and 
render judgment in favor of the respondent, it becomes 
necessary to determine whether its interpretation of 
the law is'correct and whether its finding of fact is 
supported by any substantial evidence, or is contrary 
to the evidence. 

The Board, in reaching its conclusion that the re¬ 
spondent properly denied the deduction, appears to 
have proceeded on the theory that where a disputed 
liability becomes the subject of litigation, a public ad¬ 
mission of liability is a necessary prerequisite to the 
accrual thereof on one’s books notwithstanding an ad¬ 
verse decision of the court. 

In American Code Co., Inc., v. Commissioner, de¬ 
cided January 14, 1929, 30 Fed. (2d) 222, by the Cir¬ 
cuit Court of Appeals, 2nd Circuit, wherein was in¬ 
volved the question of whether a taxpayer should take 
a deductioh for a loss resulting from its breach of con¬ 
tract in 1919 the vear in which the breach occurred or 

* 

in 1923 when the appellate court affirmed the judgment 
obtained against it, the Court said: 


“The legal liabilitv is the same whether the suit 


is defended or not. It is not the admission but the 
breach of contract which creates the liability.” 


We are in accord with that view. In the instant case 
the decree of June 29, 1917 (R. 18) settled the long 
disputed question of liability and left for determina¬ 
tion onlv the matter of the amount of the liabilitv on 
* «/ 

which the auditor reported October 15, 1920. 

The suit between George and Ford was one in fraud 
and deceit, grounded upon the action of Ford in indue- 


ing George to sell his property and to accent a much 
smaller proportionate consideration for hi^ interest 
than Ford received for his interest. An Action for 
fraud and deceit is one at law but it was necessary 
to proceed in equity to secure an accounting for the 
purpose of ascertaining what was the amount of dam¬ 
age which should be awarded to George, that is, what 
was the value of the interest of George, taking into 
consideration various items specified in the decree 
(R. 18-21). | 

A reference to the decision of the Court of Appeals 
of the District of Columbia in the case of George v. 
Ford, 36 App. D. C. 315, will make clear the ‘nature of 
the suit. 


In the opinion, the Court stated that the bill of com¬ 
plaint ‘ 4 sets out facts showing fraudulent misrepresen¬ 
tations by defendant in material respects’’ (p. 328); 
that, 4 ‘Aside, then, from any question as to the rela¬ 
tions between the two parties at the time of the trans¬ 
action, the facts alleged show a case of actual fraud 
and deceit * *” (p. 329). j 

The question which gave the Court some trouble was 
that as to the jurisdiction in equity of tlu^ subject- 
matter of the suit. The Court referred to tlj|e case of 
Buzard v. Houston, 119 U. S. 347, 30 L. Ed. 451, where 
the Supreme Court stated that in cases of j fraud or 
mistake, a Court of the United States would not sus¬ 
tain a bill in equity to obtain only a decree for the 
payment of money by way of damages, where the like 
amount could be recovered at law. After quoting from 
that case, the opinion proceeds (pp. 330, 331): 


“In so far as the plaintiff, in the case at bar, 
seeks to recover pecuniary damages Sustained 
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through the deceit practised in obtaining* and mis¬ 
using the agreement of December 21,1899, his case 
comes within the rule announced in Buzard v. Hous¬ 
ton, supra, for such damages would be assessed in 
an action of deceit at law. The same may be said 
of the prayer for the cancelation of the said agree¬ 
ment. It could serve no useful purpose to have 
the agreement canceled. The effect of it, so far as 
it passed plaintiff’s interests in the Beaty Lumber 
Company, cannot now be impaired; nor does the 
plaintiff seek to do so. To that extent it has been 
practically ratified by him. Moreover, it would be 
treated as voidable at law, in an action of deceit, 
by reason of its fraudulent procurement. Nor can 
the prayer that defendant be declared a trustee 
for plaintiff itself furnish a ground of jurisdic¬ 
tion; for there is no attempt to fasten a trust upon 
an}’ particular piece of property into which the 
funds of plaintiff may be traced. The stock and 
interests of the plaintiff, as well as the defendant, 
in the Raleigh Lumber Company, passed by the 
sale of the stock and holdings of that company, in 
which plaintiff acquiesced. All that can be accom¬ 
plished in equity is an ascertainment and recovery 
of the damages sustained by the plaintiff. 

In the case at bar, the defendant is not an ex¬ 
press trustee against whom, for that reason alone, 
a bill for an account would lie. But the relations 
between the two were of a fiduciary nature. The 
defendant, possessing the confidence of the plain¬ 
tiff, and knowing that the latter relied upon him 
for information, and reposed confidence in his dis¬ 
cretion and fairness, sought to act as his agent for 
sale, and procured a contract and power of attor¬ 
ney to that end. Acting under this agency, how¬ 
ever procured, he was bound to act in the interest 
of his principal, and could not make a profit out of 
the relation. Any profits so made he would hold 
in trust for the plaintiff. The ascertainment of 
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these profits, which constitute the damages sus¬ 
tained by the plaintiff, is by no meaus a simple 
matter, of easy computation. (Italics jsupplied.) 

j 

Had not the decree of June 29,1917, settled the ques¬ 
tion of liability so far as the petitioner Fofd was con¬ 
cerned, it is reasonable to suppose that an appeal from 
the decree would have been prosecuted. The record 
shows instead that some three years after the entry of 
the decree the Auditor made his report (R; 21) show¬ 
ing the amount of the liability, and the petitioner set 
the amount up on his books as an accrued liability. 

Is not the action of the taxpayer in entering the 
amount on his books an admission of liability? 

Article 111 of Regulations 45, 1920 edition, pro¬ 
vides that: 


“Any amount paid pursuant to a judgment or 
otherwise on account of damages for personal in¬ 
juries, patent infringement or otherwise, is de¬ 
ductible from gross income when the claim is put 
in judgment or paid.” (Reg. 45, p. 60)J 

The Supreme Court of the District of Columbia in 
its decree of June 29, 1917, adjudged, ordered and de¬ 
creed that the defendant, Ford, be required and di- 

i 

rected to account to the plaintiff, George] for “the 
plaintiff’s one-sixth interest in the said Beaty Lumber 
Company together with the profits, if any, received by 
him, the defendant, therefrom.” The Cou^t did not, 
however, specify or state in the decree the amount for 
which said Ford was accountable to said George, in 
fact it was unable to do so under the circumstances; 
and the Court referred the cause to the Auditor to 
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determine and report the amount due, including in¬ 
terest. 

Xot until the finding and report of the Auditor was 
made and submitted to the Court in 1920 did the 
amount of the liability become known to Ford. 

In U. S. v. Anderson, 269 U. S. 422; 70 L. Ed. 347, 
which involved the right of a taxpayer, who kept his 
books on an accrual basis, to deduct from income of 
the year 1917 taxes due for the year 1916, but not pay¬ 
able until the latter year, the Supreme Court said (p. 
441): 


••In a technical legal sense it may be argued that 
a tax does not accrue until it has been assessed and 
becomes due: but it is also true that in advance of 
the assessment of a tax, all of the events mav occur 
which fix the amount of the tax and determine 
the liability of the taxpayer to pay it.” 


In this case the decree of June 29, 1917, determined 
the liability of the taxpayer to pay the damages, but 


it did not “fix the amount”. 


The Auditor in his re¬ 


port of October 15, 1920, rendered pursuant to the de¬ 
cree, fixed the amount, and it was then that the amount 
of the liability was accrued by the taxpayer on his 
books. 

Consider now the statement of the Board that— 


“It is not shown, however, that he did not con¬ 
tinue to contest the liability or that the report of 
the auditor prior to approval or acceptance by the 
appointing court became binding upon him.” 

As stated above, our view is in accord with that of 
the Circuit Court of Appeals, 2nd Circuit, in the Amer¬ 
ican Code Company case that it is not the admission 
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i 

but the breach of contract which creates the liability. 
Nevertheless, we call attention to the evidence of 
Thomas II. Banes, who was secretary to Mr. Ford from 
about 1916 to 1924 (R. 17-23). It will be noted;(R. 22) 
that Mr. Banes testified that Mr. Ford was, jat that 
time, 1920, due to pay the amount of the judgment and 
that he did pay it. He testified (R. 23) that when the 
judgment was finally rendered Mr. Ford felt that he 
had done everything possible; that he regarded the 
amount as a fixed liability; and that he never inti¬ 
mated that it could be appealed from. 

This testimony, coupled with the fact that tlhe tax¬ 
payer actually accrued the amount on his bdoks in 
1920, it seems to us, shows conclusively that thcj Board 
was in error in its conclusion that it is not shown that 
he did not continue to contest the liability, assuming, 
of course, that such a showing is required. 

It was the duty of Azel Ford, under the terms of the 
act and the regulations quoted above, as a taxpayer 
keeping his books on the accrual basis, to enjter the 
amount of the judgment as a liability in 1920, when the 
amount became known or liquidated, in order for his 
books trulv to reflect his income. 

CONCLUSION 

We respectfully submit, therefore, that the jdecree 
of June 29, 1917, settled the matter of the taxpayer’s 
liability for damages beyond any control on his part 
to change it; that the Auditor’s determination of the 
amount of the damages in 1920 rendered it necjessary 
for the taxpayer to accrue the amount on his bqoks in 
order properly to show his correct income regardless 
of whether the amount might later be changed; and 


! 

i 
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that the judgment of the Board holding it a necessary 

prerequisite to accrual that he admit the liability is 

contrary to the law and its finding to the effect that it 

was not shown that he did not continue to contest the 

liability is contrary to the evidence, and should be re- 
» » * 

versed. 

Respectfully submitted, 


October 21, 1929. 


Wm. S. Hammers. 
Attorney for Appellant. 
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previous opinion 
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The only previous opinion in the present case is 
that of the United States Board of Tax Appeals (R. 
8-10), which is reported in 13 B. T. A. 924. j 

jurisdiction 

This appeal involves income tax for the year 1920 
of Azel Ford, Deceased, represented by the Central 
Trust Company, Administrator, and is taken from 
the final order of redetermination of the Board of 
Tax Appeals entered October 12, 1928. ,(R. 11.) 
The case is brought to this court by a petition for 
review filed April 3, 1929 (R. 12-16), pursuant! to the 
provisions of Sections 1001-1003 of the Revenue 
Act of 1926, c. 27, 44 Stat. 9, 109-110, and pursuant 
to a stipulation entered and filed March 18, 1929 (R. 

11-12). I 

(i) * ' i * 

• . v • • • ... _ ; 
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QUESTION PRESENTED 

May appellant deduct as a loss on his income tax 

return for 1920 an amount reported by a trial court 

auditor in that vear when a further amount was re- 

%/ 

ported in 1921, and there is no showing that he ad¬ 
mitted liability until the suit was compromised in 
1922? 


STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 212. (a) That in the case of an indi¬ 
vidual the term ‘‘net income’' means the gross 
income as defined in section 213, less the 
deductions allowed by section 214. 

(b) The net income shall be computed upon 
the basis of the taxpayer’s annual accounting 
period (fiscal year or calendar year, as the case 
may be) in accordance with the method of 
accounting regularly employed in keeping the 
books of such taxpayer; but if no such method 
of accounting has been so employed, or if the 
method employed does not clearly reflect the 
income, the computation shall be made upon 
such basis and in such manner as in the 
opinion of the Commissioner does clearly 
reflect the income. * * *. 

Sec. 214. (a) That in computing net in¬ 
come there shall be allowed as deductions: 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in 
carrying on any trade or business, * * *. 

(4) Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise, if incurred in trade or business; 


(5) Losses sustained during the taxable year 
and not compensated for by insurance or| other¬ 
wise, if incurred in any transaction entered 
into for profit, though not connected with the 
trade or business; * * *. j 


Treasury Department Regulations 45 (1920 Edi¬ 
tion) : 

Art. 111. When charges deductible .—Each 
year’s return, so far as practicable, both as 
to gross income and deductions therefrom, 
should be complete in itself, and taxpayers 
are expected to make every reasonably effort 
to ascertain the facts necessary to make a 
correct return. See articles 21-24 and 52. 
The expenses, liabilities or deficit of one year 
can not be used to reduce the income of a 
subsequent year. A person making returns 
on an accrual basis has the right to decfuct all 
authorized allowances, whether paid in cash 
or set up as a liability, and it follows that if 
he does not within any year pay or j accrue 
certain of his expenses, interest, takes, or 
other charges, and makes no deduction there¬ 
for, he can not deduct from the income of the 
next year or any subsequent year any amounts 


then paid in liquidation of the previous 
year’s liabilities. A loss from theft or em¬ 
bezzlement occurring in one year and dis¬ 
covered in another is deductible only for the 
year of its occurrence. Any amount paid 
pursuant to a judgment or otherwise on ac¬ 
count of damages for personal injuries,!patent 
infringement or otherwise, is deductible from 
gross income when the claim is put ip judg¬ 


ment or paid, less any amount of such damages 
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as may have been compensated for by insur¬ 
ance or otherwise. If subsequently to its 
occurrence, however, a taxpayer first ascer¬ 
tains the amount of a loss sustained during a 
prior taxable year which has not been deducted 
from gross income, he may render an amended 
return for such preceding taxable year, in¬ 
cluding such amount of loss in the deductions 
from gross income, and may file a claim for 
refund of the excess tax paid by reason of the 
failure to deduct such loss in the original 
return. * * *. 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
are as follows (R. 9-10): 

The Central Trust Company, of Charleston, West 
Virginia, is a corporation duly organized and existing 
under the laws of the State of West Virginia, and is 
duly appointed, qualified, and acting administrator 
of the estate of Azel Ford, deceased. The petition 
in this proceeding was filed by Azel Ford, who died 
October 20,1926. A motion to substitute the present 
appellant was duly granted. 

On his income tax return for 1920 Azel Ford de¬ 
ducted as a loss, sustained in 1920, the sum of 
$67,626.54, being the amount of his liability to one 
L. D. George, as determined by the report of the 
auditor made October 15,1920, pursuant to the decree 
of the Supreme Court of the District of Columbia, 
dated and filed June 29, 1917, in a suit entitled 
L. D. George v. Azel Ford , No. 28979, equity. The 
court adjudged the decree, in its decree of June 29, 



1917, that the defendant, Ford, as the agent of the 
plaintiff, was accountable for the proceeds of certain 
shares of stock and interests in corporations. The 
action was based upon fraud and deceit on behalf of 
the defendant Ford. The auditor found and reported 
to the court on October 15, 1920, that the total 

0 i • * * 

amount of money for which Ford was accountable to 
George was $67,626.54. In the year 1921 a!supple¬ 
mental account was rendered against Ford in an 

additional amount of $63,145.09. In 1922 the 

. 

judgments were satisfied by a compromise payment 

of $85,000 plus $3,800 legal fees. j 

• ! 

Azel Ford was engaged in a number of Ipusiness 
enterprises and had large investments therein, kept a 
book record of his various operations and transac¬ 
tions, and the method of accounting regularly em¬ 
ployed by him in the keeping of his books and the 
basis upon which his income tax returns for the year 
1920 and prior years were rendered was the! accrual 
method. In December, 1920, the decedeht, Azel 

i 

Ford, entered in his ledger as an accrued liability an 
item of $67,626.54, being the amount which I the Su¬ 
preme Court auditor, in his report of October 15, 
1920, found owing by Ford to L. D. George, j 
The decedent, Azel Ford, deducted the said amount 
of $67,626.54 in his income tax return for the year 
1920 as a loss sustained in that year. The Commis¬ 
sioner of Internal Revenue disallowed such deduction 
and determined the deficiency involved herein. 

Upon the facts found the Board of Tax Appeals 
sustained the determination of the Commissioner, 
who had denied the loss claimed as a deduction for 
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1920, on the ground that the decedent contested the 
liability and kept the proceedings open through 1921 
(in which vear an additional amount was found to be 
due from him) and into 1922, when decedent com¬ 
promised and paid in a decreased amount the liabili¬ 
ties found by the auditor. (R. 10.) The Board 
accordingly entered an order of redetermination as¬ 
sessing against appellant a deficiency for the calen¬ 
dar year 1920 in the amount of $18,095.28. (R. 11.) 
From the order as entered, the appellant, Central 
Trust Company, as Administrator of the Estate of 
Azel Ford, deceased, took this appeal. (R. 12.) 

SUMMARY OF ARGUMENT 

The loss which appellant seeks to deduct on his 
1920 tax return was contingent, and therefore was 
not deductible until all the events had occurred 
whereby the liability became fixed , which, in this 
case, was not until 1922. There is nothing in the 
record to show that appellant acquiesced in or 
definitely admitted the liability in 1920 as found by 
the court auditor, or that he did not continue to 
contest the liability through the year 1921 and into 
1922 when by compromise he settled the liabilities 
aggregating $120,771.63 1 by the payment of the 

1 The Findings of Fact (R. 9) state the court auditor found 
and reported to the court in 1920 that the total amount of 
money for which Ford was accountable to George was 
$67,626.54, and that in 1921 a supplemental account was 
rendered against Ford in an additional amount of $63,145.09. 
These amounts total $130,771.63, whereas the Board of 
Tax Appeals in its Opinion states (R. 10) that in 1922 “the 

cedent (Ford) compromised liabilities found by the auditor 
in the total amount of $120,771.63.” 
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decreased amount of $85,000, or that the j auditor’s 
report, not yet approved by the court in 1920, was 
binding upon him. 

Appellant adopts the view of the Circuit Court 

i 

of Appeals for the Second Circuit in the Analogous 
case of the American Code Company v. Compiissioner, 
infra , as controlling in the instant case. Since 
appellant’s brief was filed, however, the United States 
Supreme Court reversed the Circuit Court of Appeals 
in that case and affirmed the decision of the Board of 
Tax Appeals. See Lucas v. American Code Company, 
infra. The Supreme Court approved the tests laid 
down by the Board for a contingent liability to con¬ 
stitute a deductible loss, namely, that there must 
have been, within the tax year, a definite admission 
of liability, negotiations begun looking toward settle¬ 
ment, and the accrual of a reasonable estimate of 
the amount of the liability. None of thes^ require¬ 
ments is met in the instant case. 

ARGUMENT 

Appellant may not deduct as a loss for 1920 an amount 
reported by a trial court auditor in that yesir when a 
further amount was reported in 1921, and there is no 
showing that he admitted iiability until the! suit was 
compromised in 1922 

Under the facts in the instant case the deduction 
which appellant seeks to make on the 1920 return 
was contingent. There is nothing in the record to 
show that liability therefor was admitted or ac¬ 
quiesced in in 1920. It was testified that Appellant 
“felt that he should never have paid any of it.” 
(R. 23.) It is not shown that appellant! did not 
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continue to contest the liability or that the auditor’s 
report, not yet approved by the court in 1920, was 
binding upon him. (R. 10.) The proceedings were 
kept open through 1921 (in which year the auditor 
determined an additional amount of liability due 
from appellant) and into 1922, when appellant 
compromised the liabilities aggregating $120,771.63 2 
found by the court auditor by the payment of only 
$85,000 plus legal fees of $3,800. (R. 10.) It is 

obvious, therefore, that the liabilities were contingent 
and remained so until 1922. See United States v. 
White Dental Co., 274 U. S. 398. The fact that 
appellant kept his books and rendered his tax return 
on the accrual basis (R. 10) is not controlling by reason 
of the fact that all the events had not yet occurred 
until 1922 whereby liability became definitely and 
ultimately fixed. Then only did appellant reach the 
conclusion that he was finally liable, and thereby the 
contingency, which made the liability in a measure 
questionable, was removed. It is well settled that 
it is not the year in which all the events occurred 
whereby liability arose, but the year in which all the 
events occurred by which liability became fixed — 
1922 in the instant case—which is controlling for the 
purpose of deductions. United States v. Anderson, 
269 U. S. 422. 

Appellant adopts the view of the Circuit Court of 
Appeals for the Second Circuit in the case of Ameri¬ 
can Code Co., Inc., v. Commissioner, 30 F. (2d) 222, 


2 See footnote, p. 6. 
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and cites as controlling from the court's opinion 

(p. 224): i 

The legal liability is the same, whether the 

suit is defended or not. It is not the admis- 

• ' • | 

sion but the breach of contract, which creates 

the liability. ' 

In that case the taxpayer's sales manager in 1919 

brought suit for $100,000 damages on an jeighteen- 
year contract dated January, 1919, against tjie Ameri¬ 
can Code Company for wrongfully discharging him. 
In 1922 judgment for approximately $21,000 was 
obtained against the taxpayer and it was affirmed 
on appeal in 1923. In 1919 and subsequent years 
the taxpayer set up reserves to meet this; expected 
but contingent liability. After the judgment was 
affirmed by the highest court of the State the tax- 

i 

payer sought to deduct the liability as of 1919, the 
year in which taxpayer claimed it arose, and the Cir¬ 
cuit Court of Appeals, reversing the Boarti of Tax 
Appeals, allowed such deduction. Since appellant's 
brief was filed, however, the United States! Supreme 
Court reversed the holding of the Circuit i Court of 
Appeals (See Lucas v. American Code Co., 280 U. S. 
445), and held, among other things, that the amount 
of the unadmitted liability was unpredictable and 
depended in part on the course of future events, that 
the taxpayer did not accrue on its books within the 
taxable year the estimated amount of the jloss, that 
reserves for contingent liabilities are not allowable 
as deductions, and that the loss actually paid in 1923 
was, as a matter of law or of undeniable! fact, not 
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sustained in 1919. The court also said that (pp. 
449-450)— 

The Board of Tax Appeals has held, in a series 
of well-reasoned opinions, that a loss occasioned 
by the taxpayer’s breach of contract is not de¬ 
ductible in the year of the breach, except 
under the special circumstances where, within 
the tax year, there is a definite admission of 
liability, negotiations for settlement are begun, 
and a reasonable estimate of the amount of 
the loss is accrued on the books. 

That the same principle applies in case of liability 
for tort is indicated by the court’s citation in its ref¬ 
erence to Appeal of Lane Construction Co ., 4 B. T. A. 
1133, relied upon by the Board in the instant case, 
and Lehigh & Hudson River Railway Co. v. Commis¬ 
sioner, 13 B. T. A. 1154, 1164, both of which involved 
claims for deductions on account of damages in tort 
actions. The latter decision was reversed by the 
Circuit Court of Appeals for the Second Circuit (36 F. 
(2d) 719) on authority of its decision in the American 
Code Company case , but on March 10, 1930, that court 
modified its decision to accord with the Supreme 
Court’s reversal of the American Code decision. 

According to the Supreme Court’s decision in 
the American Code Co. case , in order to constitute 
a deductible loss there must have been, within 
the tax year, a definite admission of liability, ne¬ 
gotiations begun for settlement, and a reasonable 
estimate of the amount of the loss accrued on the 
books. While it was testified by witness Banes 
that appellant, at the end of the suit, considered 
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the amount of it as a fixed liability and that he 

never intimated it could be appealed frorfi (R. 23), 

| 

it is nevertheless true, as the Board Ijield, that 
instead of not further contesting it and j accepting 
as binding the liability as found by the | court au¬ 
ditor, appellant continued negotiations through 1921 
and finally settled the matter by compromise and 
payment of a decreased amount in 19^2. There 
is absolutely nothing in the record to show that 
negotiations for settlement were begun Within the 
taxable year. The contrary is indicated by the 
fact that the compromise was not effected until 
during the second year thereafter. Thdt a “ rea¬ 
sonable estimate of the amount of the loss” was 
not accrued on the books is shown by the fact 
that the suit was compromised in a later year by 
the payment of $85,000, while the amount set 
up on the books during the taxable yeaf was only 
$67,626.54, based upon a preliminary j report of 
the auditor. Litigants who definitely admit a lia¬ 
bility ordinarily are not able to effect 
mise by the payment of approximately 
of the amount of that liability. 

It may be well to note, moreover, that the theory of 
the Circuit Court of Appeals in the American Code 
Co. case , supra , would as effectively prevent an accrual 
in 1920 as does the opinion of the Supreme Court 
therein. The Circuit Court of Appeals held that a 
liability was properly accruable in the year in which 
occurred all the events which created or gave rise to 
the liability. In the instant case, as reference to this 


a compro- 
two-thirds 
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court's opinion in George v. Ford , 36 App. D. C. 315, 
referred to in appellant's brief (p. 11) will show, the 
breaches of duty from which liability arose happened 
in this case prior to the year 1910 or at least ten years 
before the taxable year. 

CONCLUSION 

It is submitted that the decision of the Board of 
Tax Appeals is correct and should be affirmed in 
accordance with the rule of the Supreme Court laid 
down in Lucas v. American Code Co., supra. 

Respectfully submitted. 

G. A. Youngquist, 
Assistant Attorney General . 

Sewall Key, 

S. Dee Hanson, 

Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel , 

Bureau of Internal Revenue , 

Percy S. Crewe, 

Special Attorney , 

Bureau of Internal Revenue , 

Of Counsel. 
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